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therefore no longer benefit from the 
mortgage interest deduction.

n Enhanced Low-Income 
Housing Tax Credit (LIHTC). 
The Act simplifies and enhances the 
low-income housing tax credit rules 
that are some of the most technical 
rules in the tax code. The LIHTC is a 
program that provides state and local 
housing authorities with the power to 
issue tax credits for the acquisition, 
rehabilitation or construction 
of lower-income rental housing. 
Developers typically sell these credits 
to investors to raise capital or equity 
for projects. These new benefits are 
available for just 2008 and 2009.

n Increased Mortgage 
Revenue Bonds. State and local 
government housing finance agencies 
sell mortgage revenue bonds and use 
the proceeds to finance below-market 
mortgages for certain qualifying first-
time homebuyers. To qualify for the 
benefits of the program, homebuyers 
must satisfy income requirements and 
purchase price restrictions. The new 
Act temporarily expands this program 
to permit the refinancing of some 
existing subprime loans. Qualifying 
existing subprime loans are adjustable 
rate single-family mortgage loans 
made after December 31, 2001, and 
before January 1, 2008, that the bond 
issuer determines would be reasonably 
likely to cause financial hardship to 
the borrower if not refinanced.

n REIT Revisions. The new 
Act contains a group of real estate 
investment trust (REIT) provisions 
that generally reform this complex 
area of the tax law. Many of these 
provisions were proposed before 
the real estate markets encountered 
difficulty and they are seen as being 
even more important today. The REIT 
rules deal with income tests, REIT 
subsidiaries, and provide some safe 
harbors for satisfying the REIT rules.

n Other Tax Provisions 
– Positive and Negative. The 
Act contains a number of additional 
tax provisions – some having broad 
application and some intended to 
raise revenue –

• �AMT and R&D Credits. The 
Act permits corporations to use 
accumulated AMT and R&D 
credits by electing not to take the 
special 50%-bonus depreciation 
which was part of the 2008 
Stimulus Act.

�• ��Tax Exempt Bonds. The Act 
extends federal guarantees of 
tax-exempt bonds to federal home 
loan banks.

• �AMT limits. The Act excludes tax-
exempt interest on some housing 
bonds from being a preference 
item for AMT purposes.

• �Social Security Numbers. The 
Foreign Investment in Real 
Property Act (FIRPTA) requires 
sellers of real property to sign 
an affidavit stating they are not 
nonresident aliens or they must 
be subject to withholding on 
transactions. The affidavit  
contains the seller’s taxpayer ID 
number. The Act permits sellers 
to provide the affidavit only 
to the title or escrow company 
facilitating the closing to protect 
the seller’s privacy.  

• �Military Personnel. The Act 
temporarily enhances some 
protections afforded military 
personnel against foreclosure 
under the Service members Civil 
Relief Act, along with providing 
special interest rate caps. If 
a service member requests, 
mortgage lenders must reduce 
the interest rate on a loan to no 
more than 6% per year during the 
period of active military service 
and recalculate the payments to 
reflect the lower rate.

• �Credit Card Reporting. In a 
controversial provision, the 
Act requires banks and other 
processors of merchant card 
transactions, i.e., credit and debit 
cards, to report a merchant’s 
annual gross payment card 
receipts to the IRS and the 
merchant. The new treatment 
is effective for sales made on or 
after January 1, 2011 in order to 
provide merchants and processors 

time to gear up for the new 
reporting. The goal here is to 
enhance the compliance rate 
among merchants. The Treasury 
feels this is where a significant 
portion of the tax gap lies.

• �Reduced Home Sale Exclusion. 
In a provision having potential 
broad application, gain from 
the sale of a principal residence 
will no longer be excluded 
from gross income for periods 
that the home was not used as 
a principal residence. The new 
rules will “shock” many individuals 
and they have been given a 
generous transition rule, i.e., 
the new provisions apply only to 
nonqualified use periods that 
begin on or after January 1, 2009. 

• �Corporate Estimated Tax 
Payments. When Congress 
needs to raise cash it often 
accelerates estimated tax 
payment requirements. This Act 
is no exception and for large 
corporations, those with assets of 
at least $1 billion, payments due 
in July, August and September 
2013 are increased by 16.75%. A 
number of additional technical 
elements apply to this change.

This Act was passed by Congress 
with a great deal of urgency. It omits 
a number of items that will require 
action quickly (extenders) and it 
contains a number of provisions that 
will require technical amendments to 
ensure they do what they are intended 
to do.  We will be providing additional 
explanations in future issues, but 
please call us with questions regarding 
this complex new legislation. 	
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New Legislature!!, continued from page 1A Number of Brief Items
By Ralph Kuhen, CPA

We have a number of new cases and 
IRS developments/pronouncements to 
discuss this issue. Please consider the 
following:

Developments concerning doctors/
medical residents. 

n The IRS has lost yet more cases 
involving the issue of whether medical 
residents’ pay is subject to FICA taxes. 
The Service has previously issued 
regulations that provide that FICA 
tax is due on the pay of residents who 
are students, but who work at least 40 
hours per week. Several courts have 
now said these regulations are invalid 
because patient care is an integral part 
of the residents’ education. Stated 
differently, the residents are viewed as 
students and not employees. The IRS 
continues to litigate this issue and it 
appears the Service will appeal these 
decisions. The Service continues to 
be convinced that the compensation 
of full-time residents is never exempt 
from employment tax. 

n In a new private letter ruling, 
the IRS analyzed the case of a sole-
practitioner doctor, (“D”) who 
defrauded a number of insurance 
companies. When D was caught, he 
agreed to pay a sum to the state as 
a criminal penalty and to provide 
a fixed amount of restitution to 
the insurance companies. D then 
deducted the restitution payments as 
a business loss. The IRS determined 
that the restitution did not qualify as a 
business loss but that it did qualify as 
a miscellaneous itemized deduction 
subject to the 2%-of-AGI floor. This 
physician is fortunate to have salvaged 
anything from his bad deeds.

n In yet another tough decision for 
physicians, a large group of doctors 
operating as professional corporations 
(PCs) consolidated their practices. 
The consolidation occurred when the 
physician/owners of the PCs donated 
their stock to a public teaching and 
research hospital. The donors valued 
their stock at $401.79 per share but 
based on the testimony of the IRS 
expert, the Tax Court found the shares 
were worth only $37 each. Due to this 
huge disparity, the Tax Court found 
that the donor physicians owed not 
only substantial tax but also could be 
hit with a 40% undervaluation penalty. 

The undervaluation penalty applies 
if the physician’s underpayment 
exceeds $5,000. The old tax axiom that 
“when a pig becomes a hog it will get 
slaughtered” seems to apply in  
this case. 

Stock Traders
n In a recent decision, an engineer 

(“J”) eligible for retirement was laid 
off. J began day trading when he was 
laid off. While employed, he had 
invested in stocks for 35 years. J spent 
approximately 6.5 hours a day, Monday 
through Friday, reviewing, studying 
and executing trades. In order to 
improve his skills he then signed up 
for a 5-day course costing about $6,000 
for the course and related expenses 
(travel and lodging). J deducted the 
cost of the course as an ordinary and 
necessary business expense under the 
theory that the course was necessary 
to make him a better day trader. 
However, J did concede that he was 
not in the trade or business of day 
trading. The Tax Court disagreed with 
J and held that the expenses were not 
deductible relying on specific Code 
sections for this conclusion.

n A second stock-trading decision 
shows how difficult it is for a stock 
market investor to show that his 
activities rise to the level of a trade or 
business. The court found that some 
289 trades in one year and 372 the 
next by an individual (“H”) were not 
enough to justify trader treatment 
because they took place in a limited 
period of time. Also, H’s holding 
periods demonstrated that he was an 
investor and not a trader hoping to 
make money on short-term market 
swings. H’s losses were therefore 
capital losses and his expenses were 
miscellaneous itemized deductions. 
Things might have turned out 
differently for H if he had traded on 
more than 40% of the trading days in 
the years at question and if he actually 
bought and sold securities on the 
same day.

Attorneys
n In a new Revenue Ruling, the 

IRS reverses itself on loan forgiveness 
programs for law students under 
certain circumstances. In the ruling, 
the Service says that the forgiveness of 

a law student’s loan in exchange for 
the borrower/student working for a 
certain period of time in a qualifying 
law-related public service position is 
tax free. The ruling clarifies that a 
law school loan made under a Loan 
Repayment Assistance Program 
generally satisfies the requirements for 
favorable tax treatment. Public service 
positions would include those in, (1) 
a public interest or community service 
organization, (2) a legal aid office or 
clinic, (3) a prosecutor’s office, (4) a 
public defender’s office, or (5) a state, 
local or federal government office.

Standard Mileage Rate 
Increases for the Last  
Half of 2008

The IRS has announced that the 
optional mileage allowance for owned 
or leased autos (including vans, 
pickups or panel trucks) will increase 
8 cents from 50.5 cents to 58.5 cents 
per mile for business travel from 
July 1, 2008 to December 31, 2008 in 
order to better reflect the real cost of 
operating an auto today. The rate for 
using a car to get medical care or in 
connection with a move that qualifies 
for the moving expense deduction 
will also increase 8 cents for the last 
half of this year from 19 cents to 27 
cents per mile.

Reducing Your Tax Debt to 
“Pennies on the Dollar”

We have all heard and seen the 
advertisements for companies and 
individuals promising to “reduce your 
tax liability to pennies on the dollar.” 
It should go without saying that this 
is not the way our tax system works! 
While there may be the occasional 
case that the IRS will settle, this is the 
exception and not the rule. In addition 
to the tax bill that carries forward, 
individuals are also required to pay the 
so-called tax resolvers substantial fees. 
We now note that the nation’s largest 
tax-resolution company, JK Harris & 
Co., recently settled with 18 states over 
allegations that it misled consumers 
and failed to produce results. The 
settlement required JK Harris to pay 

continued on page 4




